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advantages and risks involved, and the
effect on the attorney-client confiden-
tiality, and obtains each individual’s
consent to the mediation;

(ii) The judge advocate reasonably
believes that the matter can be re-
solved on terms compatible with each
individual’s best interests, that each
individual will be able to make ade-
quately informed decisions in the mat-
ter, and that there is little risk of ma-
terial prejudice to the interests of any
of the individuals if the contemplated
resolution is unsuccessful; and,

(iii) The judge advocate reasonably
believes that the mediation can be un-
dertaken impartially and without im-
proper effect on other responsibilities
the judge advocate has to any of the in-
dividuals.

(2) While acting as a mediator, the
judge advocate shall consult with each
individual concerning the decisions to
be made and the considerations rel-
evant in making them, so that each in-
dividual can make adequately informed
decisions.

(3) A judge advocate shall withdraw
as a mediator if any of the individuals
so requests, or if any of the conditions
stated in paragraph (a) of this section
is no longer satisfied. Upon with-
drawal, the judge advocate shall not
continue to mediate among any of the
individuals in the matter that was the
subject of the mediation unless each
individual consents.

(b) [Reserved]

§ 776.38 Evaluation for use by third
persons.

(a) Evaluation for use by third persons.
(1) A judge advocate may undertake an
evaluation of a matter affecting a cli-
ent for the use of someone other than
the client if:

(i) The judge advocate reasonably be-
lieves that making the evaluation is
compatible with other aspects of the
judge advocate’s relationship with the
client; and

(ii) The client consents after con-
sultation.

(2) Except as disclosure is required in
connection with a report of an evalua-
tion, information relating to the eval-
uation is otherwise protected by
§ 776.25.

(b) [Reserved]

§ 776.39 Meritorious claims and con-
tentions.

A judge advocate shall not bring or
defend a proceeding, or assert or con-
trovert an issue therein, unless there is
a basis for doing so that is not frivo-
lous, or which includes a good-faith ar-
gument for an extension, modification,
or reversal of existing law. A judge ad-
vocate representing an accused in a
criminal proceeding or the respondent
in an administrative proceeding that
could result in incarceration, discharge
from the naval service, or other ad-
verse personnel action, may neverthe-
less defend the client at the proceeding
to ensure that every element of the
case is established.

§ 776.40 Expediting litigation.
A judge advocate shall make reason-

able efforts to expedite litigation or
other proceedings consistent with the
interests of the client and the judge ad-
vocate’s responsibilities to tribunals.

§ 776.41 Candor and obligations to-
ward the tribunal.

(a) Candor and obligations toward the
tribunal. (1) A judge advocate shall not
knowingly:

(i) Make a false statement of mate-
rial fact or law to a tribunal;

(ii) Fail to disclose a material fact to
a tribunal when disclosure is necessary
to avoid assisting a criminal or fraudu-
lent act by the client;

(iii) Fail to disclose to the tribunal
legal authority in the controlling juris-
diction known to the judge advocate to
be directly adverse to the position of
the client and not disclosed by oppos-
ing counsel;

(iv) Offer evidence that the judge ad-
vocate knows to be false (if a judge ad-
vocate has offered material evidence
and comes to know of its falsity, the
judge advocate shall take reasonable
remedial measures); or

(v) Disobey an order imposed by a tri-
bunal unless done openly before the tri-
bunal in a good-faith assertion that no
valid order should exist.

(2) The duties stated in paragraph (a)
of this section continue to the conclu-
sion of the proceedings, and apply even
if compliance requires disclosure of in-
formation otherwise protected by
§ 776.25.
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